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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


No. 22228 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


Summary Judgment was granted herein in favor of 
the appellee, defendant in the lower court, and against 
the appellant, plaintiff in the lower court, on 
August llth, 1967, and entered by the Clerk of the 
Court on August 15th, 1967, the action having been 
filed in the United States District Court for the Dis- 
femcee ot Arizona. That court had jurisdiction by vir- 
tue of the diversity of citizenship between the parties, 
the fact that the amount in controversy exceeds 
$10,000.00 and by reason of the provisions of Title 28, 
Peo c. [T.R. page 1]. 

nies court Nas jurisdiction of the appeal by vir- 


mre of Title 28, § 1291, U.S.C. 


Statement of the Case 


Western Equities, Inc., now known as Westec (pres- 
ently in reorganization in the District Court of the 
United States for the Southern District of Texas, No. 
66-H-62, Orville S. Carpenter, Trustee) did on or about 
March 27th, 1962, submit an offer in writing, via Union 
Title Company, to purchase from Monroe Street Properties, 
Ine., ten (10) first mortgages and notes, having a face 
value of $1,250,000.00 for $1,000,000.00 of the common 
capital stock of Western Equities, Inc., now known as 
Westec, based upon the value of said stock at the clos- 
ing market price as shown on the American Stock Exchange 
thirty days prior to the ratification of said written 
offer. [See Exhibit "A" attached to plaintiff's Com- 
Mmiaint, T.R. page 5]. 

The offer was ratified on March 27th, 1962, and 
on March 30th, 1962, the parties further implemented 
their contract, admitted by appellee in its Motion for 
Summary Judgment, by entering into escrow instructions 
with Union Title Company, under Escrow No. 115 185, 
which escrow instructions were annexed to plaintiff's 


Complaint [T.R. page 8]. 


Byeeret vers of Said escrow agreement, Monroe 
mereen, Properties, Inc., was to provide certain items 
to the escrow agent or stakeholder and appellee was 
likewise to deposit certain items to the stakeholder, 
Union Title Company, which was so designated by agree- 
ment between the parties. On or about April 10th, 
1962, defendant in the court below was informed by a 
responsible officer, agent and employee of Union Title 
Ceipeny., that Monroe Street Properties, Inc., had per- 
formed all of its obligations incumbent upon it under 
the escrow agreement and that it had deposited the con- 
Suceravion for the contract, t.e., the ten notes and 
mortgages, which the said Union Title Company would 
insure in favor of appellee as first mortgage liens. 

A copy of said notification was annexed to appellant's 
Response to the Motion for Summary Judgment as Exhibit 
mae’ (T.R. page 101). 

Thereafter, on April llth, 1962, the stakeholder, 
Union Title Company, again informed appellee in writing 
that appellant had complied with those provisions of 
the escrow incumbent upon it and requested that the 
appellee deposit 252,207 shares of its common capital 


stock to the escrow, aS agreed upon. A copy of said 


communication was annexed to the Response to the Mo- 
tion for Summary Judgment and marked Exhibit "B" 
[oer page 102]. 

On April 12th, 1962, appellee by and through one 
Of its authorized officers, responded to Union Title 
Company's demand in writing, informing Union Title 
Company that according to the contract between the 
pervies, the compliance date for the delivery of the 
stock was to be the day said stock was approved by 
the American Stock Exchange to be issued to appellant 
and that such application was pending. Further, said 
officer requested the delivery of copies of the mort- 
gages, notes and Memorandum Title Report. A copy of 
said communication was annexed to the Response to the 
Motion for Summary Judgment and marked Exhibit "Cc" 
PPR. page 103). 

In reply, Union Title Company did, on May /th, 
1962, transmit to Richard B. Snell of the law firm of 
Snell & Wilmer copies of: (1) the preliminary Title 
Report with amendment; (2) a copy of the executed es- 
crow instructions; (3) copies of each mortgage, note 
and assignment and a copy of the original offer to 


contract. Said communication further informed 


ae os 


Peeollee'’s colmsel that the M.A.1. appraisal had there- 
memore been delivered directiy to Mr. Lee Ackerman, 
President of Western Equities, Inc. A copy of said 
communication was attached to the Response to the Mo- 
tion for Summary Judgment and marked Exhibit "D" [T.R. 
page 104]. 

Thereafter, no further communications were had 
from appellee. No notice of cancellation of escrow was 
ferent veds; no written rescission of the contract of 
efth and 30th March was received, despite demands for 
taemoaclivery of said stock. 

The affidavit of James E. Mack, the then Vice 
President of Union Title Company, annexed to the Re- 
sponse to the Motion for Summary Judgment [T.R. pages 
96 through 100] states that all of the requirements of 
the Memorandum Title Report could have been fulfilled 
Made the stock been delivered. 

On June 27th, 1962, Ira S. Broadman, counsel for 
appellant at that time, made further demand for the de- 
livery of said stock and offer of tender of performance, 
a copy of said letter being annexed to appellee's Motion 
for Summary Judgment and marked Exhibit "B" ({T.R. page 
pe). 


Pisiwivari fied ipseComplaint for Breach of Con- 
tract on or about the 2lst day of October, 1966. 
Thereafter, various pleadings were submitted to the 
court, and on March 3lst, 1967, defendant in the lower 
court filed its Motion for Summary Judgment, annexing 
thereto two affidavits, to wit: the affidavit of 
Richard Snell and the affidavit of Marie Peipelman 
and certain exhibits. On May l2th, 1967, plaintiff 
filed its Response to the Motion for Summary Judgment, 
annexing thereto the affidavit of James E. Mack and 
feeunents referred to in his affidavit. 

Hearing was subsequently had on said Motion, and 
Gamiveust llth, 1967, the trial court granted the same 
in favor of defendant and thereafter this appeal was 


mertected. 


Specifications of Error 


iS The trial court erred in granting appellee's 
Motion for Summary Judgment in that the pleadings, af- 
fidavits, interrogatories, and exhibits of record dis- 
close that material issues of fact exist. 


ii The trial court erred inugrantingsappellee's 


ee 


Motion for Summary Judgment in that by so doing, the 
Ceure tried disputed issues of fact. 

meee (rewerial court erred in considering the 
affidavits of Richard Snell and Marie Peipelman in 
that said affidavits are at best hearsay and opinion 
documents, contain the affiants' conclusions of law 
and do not conform with the requirements of Rule 56(e), 
meeerat Rules of Civil Procedure. 

ive tceturaal! Court erred in making Mindings of 
Fact and Conclusions of Law and in so doing it found 
facts not contained in the record, nor accurately rep- 
resented therein and drew conclusions of law contrary 
to the decisions interpreting such facts. Rule 56(a), 


Federal Rules of Civil Procedure. 


Argument 
ih THE TRIAL COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR SUMMARY JUDGMENT IN THAT THE PLEAD- 
INGS, INTERROGATORIES, AFFIDAVITS AND EXHIBITS 
OF RECORD DISCLOSE THAT MATERIAL ISSUES OF FACT 
EXIST 
The gravamen of this appeal is that in view of 


appellant's contention that material issues of fact ex- 


ist, which the court cannot determine on a motion for 


Summary judement, the trial court erred in granting 
ford Motion. Hence, at the outset, it is helpful to 
concisely review the office of a motion for summary 
judgment. 

Rule 56(c), Federal Rules of Civil Procedure, 
provides in part: 

" * * * The judgment sought shall be ren- 
dered forthwith if the pleadings, depo- 
Sitions, answers to interrogatories, and 
edmissions on file, together with the af- 
fidavits, if any, show that there ts no 
genuine tssue as to any matertal faet and 
that the moving party is entitled to a 
judgment as a matter of law." 

(Emphasis supplied) 
fences a mouweon for summary judgment lies only when 
Deere) 1S NO gpenuine issue as to any material fact. 

Rule 56 clearly describes the procedure for in- 
Porte the rule amd sets forth, with clarity, the 
iiievavions imposed upon the court in determining such 
motions. Counsel would recommend to the Court's atten- 
fron the statement found in 3 Barron & Holtzoff, 
Federal Practice and Procedure, § 1231, page 101: 

"On a motion for summary judgment the 
Comme: Cannousery issvesmor fact. It 
Cammoniyedevermine wheter there are 
issues to be tried. * * * Summary 
judgment is not proper where the mate- 


tials tfacts are wuncertain. It cannot 
Desc vOudercrmine Gucstaons of fact 


Ree 


without an adequate and proper hearing. 

Rule 56 is not merely a directory but 

cmrecers the substantial rightswofethe 

litigants and since it provides a some- 

what drastic remedy, it must be used 

with due regard for its purposes and a 

cautious observance of its requirements 

in order that no person will be deprived 

of a trial on disputed factual issues." 
Cases enunciating this theory are legion, and for il- 
imMstraciave: purposes, we cite the following: Jacobson 
Veen land Cas. Co., 336 F.2d 72 (C.A. Mo. 1964), 
cert. den. 85 S. Ct. 655; Technograph Printed Cir- 
eutts Ltd. v. Methode Eleetrontes Ine., 356 F.2d 442 
(Or ll. 1960), cert. den. 86 8. Ct. 1570; Short 
tmlowmevitte & WR. Co., 213 F. Supp. 549 (D.C. Tenn. 


1962). 


ime THE TRIAL COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR SUMMARY JUDGMENT IN THAT BY SO DO- 
ONG THs COURT TRIED DISPUTED ISSUES OF FACT 
Appellant submits that the @earned trial court, 
in determining appellee's motion, unwittingly perhaps, 
but nevertheless surely, fell into the trap of "trial 
by affidavit." A cursory comparison of the affidavits 
Submitted by the parties in support of their respective 


positions clearly discloses the existence of material 


mies OL jaet. Appelilee's position is supported by 
the affidavit of Richard Snell [T.R. pages 48 to 51] 
and the affidavit cf Marie Peipelman [T.R. pages 61 

through 81 inclusive]. Appellant's position is sup- 
ported by the affidavit of James E. Mack [T.R. pages 
91 through 100]. 

The gist of appellee's motion is that notwith- 
Seemoine the contract entered into between the par- 
ies, 1b WaS the opinion of appellee or appellee's 
counsel that appellant could not perform the duties 
incumbent upon it pursuant to the contract, which was 
admitted by the appellee, z.e., the delivery of ten 
insured first realty mortgages having a face valuation 
of $1,250,000.00. The reasoning of appellee giving 
rise to this conclusion stemmed ostensibly from the 
Seinion of the condition of title of Marie Peipelman 
and the Memorandum Title Report annexed to appellee's 
Motion for Summary Judgment [T.R. pages 61 through 81]. 
A careful examination of the Response by appellant to 
appellee's Motion for Summary Judgment, and the affi- 
davit of James E. Mack [T.R. pages 96 through 100], 
clearly and unequivocally disputes the factual issue 


of whether or not appellant could perform its agreement. 


= 10. = 


It seems apparent that in order for the court below 

Bor Meveugeranved the motion, as it didy it had of neces- 
eacty GO ignore the Mack affidavit which controverts 
with particularity the material statements contained 

a Ghe Snell and Peipelman affidavits. 

lig Piascwativdavit sir. Snell statessthe following 
Opinions which, for convenience sake, are summarized 
nemse in : 

1. To his knowledge, none of the requirements con- 
meened in the Memorandum Title Report of Union Title 
Company had been met [T.R. page 49, line 28]. 

2. Appellant was not in a position to deliver 
first lien mortgages [T.R. page 49, line 32 through 
page 50, line 1]. 

3. By reason of the multiple liens upon the prop- 
feetes5 appellant could not in the foreseeable future 
deliver such first lien mortgages [T.R. page 50, line 1]. 

4. At no time did Monroe Street Properties tender 
wieeiirst mortgages to appellee or into escrow [T.R. 
page 50, line 3]. 

5. Appellant has never been in a position to and 
ready to consummate the transaction [T.R. page 50, 


imine 7). 


eRe 


6. Mr. Snell, on his examination of the Memorandum 
Title Report, was of the opinion that merchantable title 
of first liens on the property was not available to ap- 
pellant, that appellant would be and was wholly unable 
Ge perform ([T.R. page 50, line 14). 

7. Appellee abandoned the proposal and considered 
it terminated by mutual agreement [T.R. page 50, line 9]. 

8. Appellee assumed appellant had repudiated and 
terminated the contract following June 29th, 1962, in 
That no further demand was made upon it after that date 
[T.R. page 49, line 27 through page 51). 

The Mack affidavit fully answers the Snell affi- 
fei dm the following particulars: 

1. On April 10th, 1962, Mack wrote to appellee, 
informing it that appellant had performed its obliga- 
Prons under the escrow and that upon performance by 
feel lee by whe delavery of the stock, Union Title 
Company would insure the mortgages as first mortgage 
liens [T.R. page 97, paragraph 4]. 

PeeCneApril llth, W962, escrow officer C. D. 
Dieckhoff wrote to appellee and informed it that ap- 
peoatent had complied with their portion of the escrow 


mimncre Calling upon appellee to deliver the shares 


ee 


er soock (.R. page 97, paragraph 5]. 

3. On May 7th, 1962, Mack delivered to appellee's 
emorney, Richard B. Sn@ll, copies of the Preliminary 
merle Report, escrow instructions, mortgages, notes 
and assignments and a copy of the original offer made 
by appellee [T.R. page 96, paragraph 7]. 

4. That arrangements had been made for the satis- 
maemmon Of the various requirements set forth in the 
toon Tithe Preliminary Title Report; that numerous 
items, to Mack's personal knowledge, were to have been 
satisfied and could have been satisfied without the 
payment of any consideration whatsoever; as to those 
requirements which necessitated the payment of monies, 
that suitable arrangements had been made by Union Title 
Company and appellant to satisfy said requirements by 
utilization of the stock to be delivered by appellee 
[T.R. pages 98 and 99]. 

bewtiiatl inorder to satisfy the wegquirements of 
meee rrelimamary Title Report and in order for Union 
maple Company to issue its policy insuring the mort- 
gages as first lien mortgages, it was necessary for 
meecllce to deliver to the escrow the required shares 
of stock [T.R. pages 99 and 100, paragraphs 9 through 
i). 


Seige 


in Arizona, it is a well established rule that if 
the vendor in a contract for the conveyance of real es- 
mecve is able to make a good title at the time he is re- 
quired to do so under the terms of the contract, he may 
not only maintain an action at law for damages for a 
breach by the purchaser, but additionally may compel 
Specific performance, and he is in default under such 
a contract only when the vendee has performed his part 
of the contract and made demand for a title which the 
vendor is unable to furnish. See Steward v. Strrine, 
34 Ariz. 49, 267 Pac. 598 (1928); Walker v. Estavillo, 
feeeriz. 211, 240 P.2d 173 (1952). 
Hs enunciated in the HEstavitio case, supra, and 

in quoting the Steward case, the Arizona Supreme Court 
stated: 

"If vendor is able to make a good title 

ayeene time stipulated for, he may not 

only maintain an action at law for dam- 

aees hor breach by purchaser, bul may 

also SUE CoO compel specific performance 

Eyecne purchaser and recover apreéd con- 

sideration, and vendor ts only in default 

when the purchaser has performed his part 

of the contract and made demand for title 

whieh the vendor ts unable to furnish." 

(Emphasis supplied) 


These cases arise where a contract is made for 


the sale of land which the vendee does not have title 


= ah 2 


ifemot tne Game of the making of the contract and jus- 
mmieavion for the vendee's breach is sought to be 
Mpproved by virtue of the lack of title. In Backman 
mer. Park et al, 157 Cal. 607, 108 Pac. 686 (1910), 
mae court, in quoting from Joyce v. Shafer, 97 Cal. 
335, 32 Pac. 320, stated: 

"The conveyance by the vendor was not a 

breach of the contract. One may sell 

land which he does not own, and yet be 

a@o1e, when the time of pertormance ar— 

fico tO fusenish ayeood title. In the 

meantime the purchaser would not be at 

Miperty to disaffirm the contract on 

the eround that then the vendor was un- 

able to make a good titie. It would be 

imemmoenu On Nim to orfer to pertorm, 

or to show that at the time of perfor- 

fiemece wae vendor could not furnish the 

ele, 
Mereeprinciple is applicable on all fours with the 
issue raised by the appellee in its Motion for Summary 
weodement. The parties had a contract for the sale of 
an interest for realty (mortgages) in exchange for 
personalty (stock certificates). Perhaps at the time 
the contract was made, the appellant's title was in- 
complete in the sense required by the contract. How- 
foe-e, the contract did not previde nor oblige the ap- 


ferent, to furnish complete title, as prescribed by 


the terms of the contract, until such time as the 


PS a 


appellee had tendered the stock (see Exhibit "B" an- 
nexed to appellant's Response to the Motion —- T.R. 
102). In view of the principles hereinbefore cited 

and applying the same to these facts, it would appear 
that the status of appellant's title at the time the 
contract was made, or at any time prior to the date 
that appellee made a tender of the stock, was immate- 
rial, but that upon such tender it would be incumbent 
upon the appellant to deliver precisely what the appel- 
lee had bargained for. Under the appellee's view of 
the case, it would relieve itself of the obligations 

of any contract by merely assuming that the other party 
may not possibly perform, which here, in view of the 
[mvrcomciteG, 15 not a fact necessary to the ultimate 
mecovery by the appellant, that never having been made 
a requirement by the appellee. 

Viewing the documents in support of the appellee's 
Motion, we find the letter of Ira S. Broadman, dated 
June 27th, 1962 [T.R. page 52]. This letter clearly 
and unequivocally invited appellee to place the appel- 
lant in a position which would require appellant to 
deliver the mortgages bargained for. However, based 
Seeche Opinion of appellee"s counsel, as to what the 


appellant might or might not be able to do in the 


a6 = 


future, appellee elected to repudiate the contract at 
that point rather than to place the appellant in a 
position where such performance would be required. 

mee respect to this latter point, should the Court 
construe the appellant's communication as merely an 
@mrer of tender, here again such offer was all that 

was required until appellee itself tendered the stock. 
In Glad Tidings Church of America v. Hinkley, 71 Ariz. 
306, 226 P.2d 1016 (1951), the court stated the general 
rule and the modifications thereof: 


"¥ * * 'The vendor must tender a deed as 
a condition to demanding payment of the 
perce. and he cannot, without such ten- 
dem dcelare a forfeiture, or maintain 
ev sumer Ginuher for the whollew price, or 
Pouwan ivermediate insvaliment.’ While 
there is some authority to the contrary, 
the above appears to be the general rule. 
However, we believe that an offer of ten- 
der ts suffictent in a notice of forfet- 
ture tf there ts an expresston by the 
vendor in his notice of forfeiture that 
upon payment by the vendee, the vendor ts 
ready, wtlling and able to tender and de- 
ltver a deed upon recetpt of payment. 
We belteve that the general rule as modi- 
fted by the conditional tender as above 
stated ts the better rule.” 
(Emphasis supplied) 


Were is no doubt ian counsel's mind that the Court 
can almost take judicial knowledge of the fact that in 


every escrow calling for the conveyance of real property 


/ om? 


Greinverests therein, there are requirements to be met 
and more often than not, the vendee's compliance is 
necessary in order for the stakeholder or title company 
to deliver the vendor's interest in the manner contracted. 
In view of the law as above set forth, the trial 
court actually tried the disputed issues and resolved 
fmem in favor of appellee. This it cannot do. Appel- 
lant is entitled to a trial on these disputed issues 
of fact. The court on a motion for summary judgment 
Carnot assume, by weighing the respective affidavits, 


that appellant could not perform the contract. 


III. THE TRIAL COURT ERRED IN CONSIDERING THE 
AFFIDAVITS OF RICHARD SNELL AND MARIE 
PEIPELMAN IN THAT SAID AFFIDAVITS ARE AT 
BEST HEARSAY AND OPINION DOCUMENTS, CON- 
TAIN THE AFFIANTS' CONCLUSIONS OF LAW AND 
DO NOT CONFORM WITH THE REQUIREMENTS OF 
RULE 56(e), FEDERAL RULES OF CIVIL PROCE- 
DURE. 


ines previs2on convrolling the form of affida-— 
vits is Rule 56(e), Federal Rules of Civil Procedure, 
mach provides: 

"Supporting and opposing affidavits shatl 

be made on personal knowledge, shall set 

forth such facts as would be admissible 


in evidence, and shall show affirmatively 
that the affiant is competent to testify 


= oe 


BO themmatibers stated therein. Sworn or 
ecerttfied copies of all papers or parts 
thereof referred to in an afftdavtt shall 
be attached thereto or served therewtth." 
(Emphasis supplied) 

Firstly, we shall examine the affidavit of Marie 
Peipelman, which is annexed to appellee's Motion [T.R. 
pages 61 through 81]. It is fair to characterize her 
affidavit as a title report, of the type commonly used 
Mierea! e€stare transactions in the State of Arizona, 
in the guise of an affidavit. The affidavit failed to 
indicate when the examination of title was made and 
certified copies, as required by Rule 56(e), of the 
documents referred to in said affidavit were not at- 
tached thereto 

With due respect to Marie Peipelman's qualifica- 
tions as a title officer, the entirety of her affida- 
vit still represents at best an opinion on the condi- 
mon Of title and is a hearsay document, replete with 
conclusions of law. 

Secondly, turning to the Snell affidavit, we find 
this document contains the opinion of its maker, predi- 
cated on a knowledge undisclosed and unknown either to 


the court or to appellant. Snell speaks in his affida- 


vit about examining a Preliminary Title Report rather 


Zoe S 


than the records themselves, and these records are 
Heather certified nor annexed to his affidavit and 
made a part thereof. On page 2, line 11 [T.R. page 
49], he endeavors to justify the breach of contract 
by appellee by giving an interpretation of the con- 
tract which has yet to be litigated between the par- 
fiessand iS awnaterial issue of faet to be determined 
--that issue being whether or not appellant could have 
performed its obligations under the contract calling 
for concurrent conditions. On line 16 of said page, 
he expresses an opinion as to what appellant was pro- 
posing to do with the stock that appellee failed to 
deliver to the escrow, which was wholly conjectural on 
ras part . 

inves thes affidavit is nothing more tham retro- 
Peoetave jUStification for breach of contract and 
mere rationalization based upon a subjective hypothe- 
sis and clearly in non-conformity with the requirements 
of Rule 56(e). 

In the previous section we have summarized the 
PemMaining portions of the Snell affidavit, wherein he 
discusses appellant's ability or inability to perform 


and states that the agreement had been abandoned and 


Se oCm= 


terminated. But at no time does Mr. Snell's affidavit 
set forth the source of his knowledge, which may be 
opinion, conclusions of law, hearsay or guesswork. 

In neither affidavit does appellee show that the 
affiant is competent to testify to the matters stated 
in their respective affidavits. 

Only minimal citation of authority is necessary 
for the proposition that under Rule 56(e), supra, 
Statements in affidavits as to opinion, belief, or con- 
clusions of law, are of no effect. The same may be 
said of statements which would be inadmissible in evi- 
dence. Hearsay statements contained in affidavits 
wommor be considered in determining the motion. See 
Jameson v. Jameson, 176 F.2d 58; State of Washington 
v. Maricopa County, 143 F.2d 871; franso Envelope Co. 
v. Murray Envelope Co., 227 F. Supp. 240; Engelhard 
Industries Ine. v. Research Instruments Corp., 324 
Meeemety. cer,. dew, 84 S. Ct. 1220, 377 U.S. 923, 
meme. Bd. 2d 215; 3 Barron & Holtzoff, Federal Prac- 
tice and Procedure, § 1237. 

If the trial court had properly disregarded those 
portions of the affidavits which fail to comply with 


Rule 56(e), clearly the meat of the nut would be gone 


See 


and all that would be left would be a shell which, 
standing alone, could by no stretch of the imagination, 


Support the granting of the Motion for Summary Judgment. 


IV. THE TRIAL COURT ERRED IN MAKING FINDINGS OF 
FACT AND CONCLUSIONS OF LAW AND IN SO DOING 
IT FOUND FACTS NOT CONTAINED IN THE RECORD, 
NOR ACCURATELY REPRESENTED THEREIN AND DREW 
CONCLUSIONS OF LAW CONTRARY TO THE DECISIONS 
INTERPRETING SUCH FACTS. RULE 56(a), FEDERAL 
RULES OF CIVIL PROCEDURE 
In the instant case, the trial court made Find- 
ings of Fact and Conclusions of Law and entered Judgment 
[T.R. pages 148 through 156]. Preliminarily, it is of 
interest to note that Rule 52(a), Federal Rules of Civil 
Procedure specifically states as follows: 
"Pindings of fact and conclusions of law 
acesunmecessary on decisions of motions 
under Rule 12 or 56 : 
In 2B Barron & Holtzoff, Federal Practice and Procedure, 
§ 1125, the authors discuss the reason for the rule 
which makes finding unnecessary on motions for summary 
judgment. Their statement is especially applicable to 
Pane case at bar: 
"If the facts are so complicated that in- 
consistent inferences may reasonably be 
drawn therefrom, the case is hardly suit- 


able for determination on a motion for 
summary judgment." 
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Poesnovld be further noted that neither party requested 
Findings of Fact and Conclusions of Law and that the 
Same was done only upon the court's motion. 

It would serve no useful purpose for appellant to 
Peemazesthe court's Findings and the Objections thereto. 
Mie weppellant filed Specific Objections to the appellee's 
Proposed Findings of Fact and Conclusions of Law [T.R. 
page 131] as well as its own Proposed Findings of Fact 
and Conclusions of Law [T.R. page 139]. 

ine Findings of Fact and Conclusions of Law ap- 
proved by the trial court are but a blanket endorsement 
of the statements contained in appellee's affidavits 
and exhibits and totally disregard the Mack affidavit 
Pad@eexnibits attached thereto. 

If this case is so complicated that the court de- 
wermined that Findings of Fact and Conclusions of Law 
were necessary, then, as stated in 2B Barron & Holitzoff, 
Federal Practice and Procedure, § 1125, it is "hardly 
suitable for determination on a motion for summary judg- 


ment." 
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Conclusion 


(Newritamecourt in granting appellee's Motion 
for Summary Judgment subverted the purposes of Rule 
56 in that it actually tried, on the merits, disputed 
Maverial fact issues when it should only have deter- 
ieee d whether or not material issues of fact existed. 
The affidavits, exhibits, and answers to interroga- 
tenes show the existence of material issues of fact, 
emomwonce shown, the court must deny the motion. 

iievlcwoor the foregoing, appellant respectfully 
heaguests that the judgment of the United States Dis- 
memmcumcourt for the District of Arizona, be reversed. 

Respectfully submitted, 


KANNE, BICKART & CROWN 


/s/ Allen B. Bickart 

By 
Allen Bo Bickart 
1118 Arizona Title Building 
Phoenix, Arizona 85003 
Attorneys for Appellant 
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